Thomas Andrews & Company, Inc., 
Vs. Q° BAL: 


KE. Barker & Son, et als. 


To the Honorable Chrcuit Court of Lee County: 


Your complainant, Thomas Andrews 


& Company, Inc., respectfully represents: 

(I)That on March I0th. 1908 and for a long 
time previous thereto your complainant was engaged in 
the wholesale grocery business, with their principal 
office at Norton, Va., and that the defendant, W. F. 
McPhearson, was engaged in the general retail mercantile 
business near Keokee, Lee County, Virginia; and, 

(2) That your complainant on divers occas— 
ions prior to March I0 th. 1908 sold to W. F. McPhear- 
s0n at his special instance and request merchandise am 
ounting to the of §-------, and that on March I0th.1908 
W. F, McPhearson was indebted, for balance due on said 
merchandise, to your complainant in the sum of $129.15, 
less a credit of $10.00; anda, 

(3) That on March I0th.1908, the said Mc- 
Phearson together with J. H. Johnson executed unto your 
coplainant a negotiable note in the sum of $129.15, 
bearing date of March TOth.1908, and payable one day 
after date, and that the note was given to J. W. Penn, 
sec. & Treas. of your complainant coipany, at Keokee, 
Va., and that when he returned to your complainant's 
place of business at Norton, Va., he, J. W. Penn, found 
there a check from W. F. MePhearson in the sum of $10.00, 
dated March 4th.1908, which had arrived during his ab- 
Sence, and that he credited the said note with the said 


amount of $10.00, a copy of said note is herewith filed, 





marked "Exhibit A", and made a part of this bill;and, 
(4) That on or about March 5th.1908 the deren- 


ar Gull, 
dant, W. F. McPhearson, sold ,and delivered to Elbert 


Barker & Son, a partnership composed of Elbert Barker 
and Lee Barker, a major portion of his stock of goods 


and merchandise, to tne amount of about $400.00, with- 


out first having made a full and complete inventory under 
oath of the stock of goods so proposed to be sold, and 
without further making a full, true and correct sched- 
ule of all persons to whom he, McPhearson, was indebted, 
and without stating the post-office address of each of 
the said creditors, and the amount owing to each of then, 
and that no notice of the sale was given to your complain- 
ant ten days prior to the proposed sale , and without 
making an affidavit that he, bc aeitie a was not indebt— 
ed to any person, as provided by Code of Va.,sec.2460a; 
and , 

(5) That the said sale was a fraud upon your 
complainant, and that the makers of the said note ex- 
ecuted to your complainant for goods sold and delivered 
to W. F. MePhearson are insolvent: 

In consideration whereof, and foreasmuch as 
your complainant is remédiless in the premises save in 
a court of equity, your complainant prays that the said 
Hlbert Barker and Lee Barker, vartners, trading under 
the firm name and style of Elbert Barker & Son, and 
W. F. MePhearson, ali be made parties defendant to this 
bill, and required but not under their jaime de answer 
the same, the oaths being hereby waived; that your com 
plainant be given a personal decree against Elbert Barker 
and Lee Barker, partners trading under the firm name 
and atyle of Elbert Barker & Son, and that he may have 
all such further and general relief in the premises as 


the nature of his case may require, or to equity shall 





seem meet and your orator will ever pray, etc. 


Thomas Andrews & Company, Inc. l, HP 
awww, ogt.7 ell, . Coinplainant. 


Borate, Mba Vise. 
Sel. 


Coun 


State of Virginia, 
County of ‘kee, to-wit: 

This day personally appeared 
pefore me, Geo. L. Bremer, a notary public in and for 
the county of Wise, State aforesaid, H. P. Burnett, 
agent and attorney for Thomas Andrews & Company, Inc. , 
whose name is signed to the foregoing bill and made 
oath that the facts and allegations therein contained 
are true, except so far as they are therein stated to 
pe on information, and that so far as they are there- 
in stated to be upon infor-mation he believes them to 


be true. Given under my hand this the I7th. day of 


August ,1909. 


__ Geo. of LOrecanaaee 


N ry Public for Wise Co. 





$ 129.15. 


“ Keokee ,Va. Mch I0th 1908. 


One day after date L, we sm either of us, for value 
received, promise to pay to the order of Thomas 
Andrews and Company , Norton,Virginia, at the 
Bankjpiof Appalachia. Appalachia, Virginia. 


One hundred twenty nine and 15/100 Doliars( $129.15/I0o) 


The makers and encdors: fF thay 3 Lo 
per cent attorney fee if swit is Sewcon Vaateeretren 
if placed in the hands of an attorney for collection 
ana hereby waive presentmetfor payment notice of non- 
payment notice of prot»st ‘and diligense in suit 
against any party thereto and sureties consent spat 
the time of payment may be extended without nereor. 
The drawers makers and endorsers of this not 


With interest at i ja cent per te agree. t maturity 
S 


severally waive presentment for payuents protege ee 
sy an gurarantee 


and non-payment or same, 
honestesad exemption as to this 
payment on demand after date. 


w.F.MePerson. 


J.H.Jonnson. 
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Thomaz Andrews & OCo., Plaintiifs. 
YS. in Chencery 
ES Barker & Son, et al, : 
T] TE UT TE ee ie tT 37 ara TUTE PUP ET OT TP et se - | WE ++ HF 
to the Hon. H. A+ W- Skeen, 
for Lee County, Virginia: 
fhe jcint and separate answer of Elbert Barker and Lee 
Barker, partners trading under the farm name and style of 
Elbert Barker & Son, to a bill of complaint filed against 
them end others in the Circuit Court for Lee County, Virginia, 
at second August Rules, 1909, for answer to said bill, or go 
much thereof as these defendsenits are advised thay it is mati- 
rial for them to ansver, answering, they say: fhat they 
seippose thet it is true that on Mareh 10th, 1908, and for a 
long time previous thereto, the complainant Company were onrageé 
in ¢he Kholsesele Grocery ¥usiness with their.principle office 
at Norton, Virginie, and thatiw. F. MePhearson wae engaged 
in a general mereantile business at Keokee, Virginia, but as 
to whether the complainant Company on divers occasions prior 
to March 10th, 1908, sold to. W. F. McPhearson, at his snecial 
inefence and request merchandiee amounting to the sum oF 


a , and that on March 10th, 1908 


© adh en — ile Mp aA RT A ONE A AE OE TT A EEE 


Me Phearson was indebted, for a -balance due on said “jorchandige, 


to said complainant in the sum of $1229.15 less a credit of $10.00 
are | 
his respondents not advised, and they therefore do not admit 


the truthfullness of said allegation in said bill of complaint 


be requires strict proof thereof. Neither or these respondents 
edvised as to whether or not on March 10th, 1908, the said 


licPhearson together with J. H. Johnson executed unto said 


complainant a negotiable note in the sum of $129.15, bearing 





f 


date af March 10th, 1908 and payable one day after date, or 
that said note was given to J. W. Penn, Secrekisary and Treasure 
of the complainant Company, et Keokee, Virginia, but this 
respondent is advised that if the said J. ¥. MePkearson was 
5G indebted to the said complainant Company, and did om the 10th 
dey of March, 1908, execute to said complainant company witt 
sood securbtty a negotiable notes for the amount of his indebted- 
ness tO said company then, that was a discharse of seid indebt- 
edness so far as said stock of merchandise belonging to said 
dePhearson was concerned. I¢ is not true that on March 5th 
1908, the defendants, McPhearson, sold and delivered 

i doe reepongents 8. maya oportion or the stack of perchan- 

to the smount of $400.00 without first making a full and 

somplete inventory under oath of the stock of goods to be sold, 
but cn the contrary thereof, these respondents had sold to the 
Said MePhearson a stock of merchandise on cr dit, and on 
which seid stock of merchandise they retained a lien,or 
rather retained the title to esid stock of goods until all 


md 


the purchase money thereon should be paid, that afterwards 
finding that the said W. #F. MoPhearson was unsbie to nay for 
seid gods, these respondents took back the identicsl foods 
that they hed sold to the said McPhearson and retained the ti- 


the thereto and a lien therson, end none other; thet said 


McPhearson had encugh goods left to pay the complainant any 


iniebtecness that he owed them, and these respondents noti~ 
fied said complainants that said McPhearson had anourch 
goceds out cf which they could make their indebtedness, and 
advised them to proceed to collect the Same, end if they 


iid not do so, these respon‘ents are in nowise responcibile. 


these respondents deny that the taking back of the 





meronandise which they had sold to eaid McPhesarson and retsined 
thereon a iien until the purchase money was fully paid, was 

fraud upon the rights if complainants. Said complainants hed nev 
er had any property interest in said goods, or any right in 
ecuity te enfome & claim acsinet them until efter these respon- 


dents had been “Satisfied for the purchase money thereon. 
é | a i 
© aa j 3 
Wie se fe spondents acted in the best of faith with the creditors 
i” 3 
GF The pata MoPhearscon and particularly with the complainsnt 


onpang, faving given them the notice herein aforesaid. 


| Fs 


fe And now heving fully answer the complainant's 


ings a iao much thereof as they ere advised it is material 


ve ATS ih and denying all ellesations therein set forth, which 


Are not pecifi cally admitted to be true, these respondents 


a 


b ; 
vray to be hence dismissed with their reasonable costs. 


Ang shey wild, ever pray &c. 
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{thomas Andrsws £ Co.,a corporation, Complainant 
mae ath | | Pat oe : 

Vv. ee Sey) aS 


J 


Barker” 8 Gd DF ee Defendants. 


be | 


came O21 Gnis day to te nearg upon process 
ie | : : 5 ‘ B, : A’ { > 
“QULY served upon one derendantsElbert Barker and Lee Barker, 


- ke. , $ , 
partners “trading 4NOCTK <tne LPirm name of Ey, Barker 4 Son, the 


bild oF the complainant anid argued by counsel. 


t 


nN 


O73, consideration wnerec®, une said des ANS Not By. 
Naving appsared or answered tne said wii; tne court LS: OF 
Oplnion’ thet the said bill snould be taken for conseenea aS 
against tne said Elbert Barker and lee Barker, partners 
ragdioags under the firm name Ol ER. Barker & Son, 

Liste) thehetores aGiuasea onaebed tne decrecd 
that bane bill be taken for contes2ed as against the said 
aeCendar ts , Blbert Barker and Lee Barker, partners breading 
uUnGer the Tirh namevor -B; Barker & Son, and bhatt the com 
plainuant, Lhomass Ardrews & Cos & Corporatin, be siven a 
decreetal judement against the said Hilbert Barker and Lee 


Barker, partners trading under the firm name of E. Barker 


Spon, Sor “tne sum oF $129.75) with interest thereon from the 


10th day or Marct 1908, until paid, SUDIeSCt LO (8 credit. of 


~ 


$10) 00" Be -oF Une 4th cay of March, OOS. PaeLGiny Lak) o ahs Per, 


adjudged, ordered and decreed tnat the complainant recover 


“rumthe said defendants See Le GALS Sult;: Por all whitch 
execution may issue, 


And this cause is stricken EBOMe Cre docket: 
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The Depositions of E.S.Barker,Lee Barker and iiliza E.Barker taken 
before me J.M.Howard,a Justice of the peace in and for Lee County, 
Virginia,at the office of J.C.Ncoel in the town of Pennington Gap, 
Lee mash Wt easents yen the 23rd day of April 1910,between the hours 
of 9 otelock A.M. and 4 o'clock P.M.,pursuant to the notice hereto 
attached,and also by agreement of Counsel for both Complainant and 
defendants,to be read as evidence in behalf of the defendants in a 
certain suit in equity depending in the Circuit Court for Lee County, 


Virginia,wherein Thomas,Andrews & Co.,a corporation is the complain- 


and Elbert Barker and Lee Barker are defendants. 


Present: W.G.Long,Counsel for Comp. 
J.C.Noel,Counsel for Defts. 


Lee Barker,a witness of Law ful age being duly sworn deposes and says: 
Q.-=- State your age,residence and occupation? 

Ai IT am twenty four years old,reside at Keoke,Va.and am now a coal 

Miner,but have been engaged also in the merchantile business. 

Q.-- Were you a member of the late firm of E.Barker and Son? 

Q.-- Yes sir. 

Q.--Are you the Lee Barker who is named as one of the defendants to 

this suit? 
Ae-=- Yes,sir: 
Q.<- Were you acquainted with W.F.McPherson while he was engaged in 
the merchantile business at Keokee,Va. 

A.-- Yes,sir. 

Did the firm of which you are axmemk or were then a member,to-wit, 
&.Barker and Son,have any dealings with said McPherson,while he was 
Keokee,in the said merchantile business,anf if so please detail 

those dealings in full. 

A.-- Yes,we sola him the stock of gcods he started into business with. 

It amounted to something near thirteen hundred dollars,probably afm 

a few dollars over.He paid us four hundred dollars in cash,leaving 
nine hundred dollers due us,for which he gave us his notes and which 
came due on the first day of January,or February,1°08.When the ‘em 
came due he could not make the payments.He offered us to give us our 
own ggods back amounting to $900.00 in payment of the debt.He said he mm 
run his business right on by paying us in this way.We took the goods 


back at the same price we let him have them et. 





soi SP et 


oA 


Q.--State whether or not you retained a lien on said goods when 
you sold them to him. 
A,-- Yes,we had a lien on them. 
Question and answer objected to because no lien is recorded. 
| W.G.Long. 
State whether or not you got from said McPherson any more goods 
than were necessary to satisfy your debt? 
A.-<No,we only got enough to satisfy our debt.He wanted to sell us 
rest,but we would not buy them. 
Q.--State whether or not the goods you got from McFherson were 
a part or portion of the same goods you gold to him. 


A.-= They were. The bulk of the goods were shoes we bought from 
MeMillen,Hazen & Co. of knoxville,tTenn. 


Q.-- What was the value of the stock of Merchandise which licPherson 
had on hands at the time you took the g@ods back. 
A.--Something like “2500.00 or $5000.00,but I could not state 
exactly. 
Q.+- State whether or not the stock he had left on hands after 
you took the g@ods back you have spoken of,was worth more 
less than the goods you got back from him? 
A.-- It was worth more than the goods we got. 
Q.-- At the time you took back said goods,what did you believe 


MePherson intended to do. 


A.-- He told us if he could get our debt paid by us taking beck our 


goods,he could and would run his businese right on.And I believed 





that that was what he intended to do. 
Q.-When did you learn that WcPherson intended to run his goods 
and effects out of the state. 
A.+-- On the next day after we got our goods back. 
Q.+« What did you do toward protecting the creditors of McPherson 
if any thing. | 
A,-- IT went immediately to the telegraph office and sent telegrams 
one to the plaintiffs in thie suit and one King Brothers shoe CO. 
at Bristol, Tenn. One to Mitchel Clothing Company, Bristol, telling 
each of them what ¥ePherson was doing. 


@.-+ What steps if any did these creditors take to collect their debte:. 





= 


ae 
Ae-= King Bros.She Co.,sent Judge Mathews there that evening. 
Thomas Andwews & CO. did not do any thing until the next day 
evening. Thomas,Andrews garnisheed some ofMePhersons debtors, 
amounting to sore thing like one hundred and sixty dollers.And 
got judment for the amounts due McPherson.They coléected a good 
part of it,but dont know exactly how ruch.McPhersons effect were 
attached and sold at Big Stone Gap. 


The foregoing answer is objected to because 
irrelevant. W.G.Long. 


Q»-=Could Thomas,Andrews & CO. have made their debt out of 
it, 
MePherson’s effects if me had acted promptly after you sent 
the telegram ‘to it. | 


Aw-= Yes,sir.They could. Some of his gcods were sold there to 
Kelly= Hickam Co.,and to M.&E.Brown,in bulk. 


Qe-=- State whether or not you or your firm in any attempted to 
hinder,delay or defruad the other creditors of said McPherson 
in the colection of their debts,in buying back the goods you 
had sold to said MePherson. 


Aaw~ We never thought of such a thing as that. 


Cross Examination. by W.G.Long. 
State the to the bestv of your belief the lenghh of time 


that McPherson was in business? 


Something like two months, I won't say positively that it 


that time, it may wave been three months. 
Was he running a general retail store buying and selling 

goods all the time he was in business? 

Yes sir he was? | 

Q. I believe that you stated that the goods you tom&k back 
‘fros McPherson were the same goods that you sold him? 

A-ePrincipally the same. 
state how you could tell that they were the samc go0cd se 

A. Because I could tell them by Yaw cost mark, and he 


did not deal with same companies that I did. 





vee 


§. State whether or not you have a copy of the Contract 
between E.Barker and son And W.F.McPherson? 
A. we had obe but it was misplaced in some Ways and 
we never thought of such a thing as this coming ub. 
QState whether or not you have a copy or the original 
inventory taken at the time you purchased these goods back from 
McPherson? 

I think I have the enventory at home at home but am not 
sure A 

Did you ever give the creditors of Mcpherson notice that 

intended purchasing his stock of merchandise? 

No sir I did not I did know that I was going to purchase 

it until I agreed to take it back, I diid not get half of the 
entire stock. 

Did Mepherson make affidavit to you or any member of your 

firm as to the amounts. that he was due his creditors at the time 
you purchased the goods from him? 

No Sir. The.two last preceeding questions and &ns. are objected 
to because immeterial and irrevelant and becuse the witness has stated 
ely eh Yo NN RD RAR RMN A a) 

that he aid not purchase or acquire the major portion of of Mcpherson 
stock of goods and also .that hedid nor now that it was the intention 
of the said Mcpherson to go out of or quit the mercantile busimess, 

at the time he purchaesd or acquired said goods but the he pelieved 

it was the intention of the said McPherson to continue in sald 
business | } J.C. Noel. 

A. How long was it from the time that you state that you gave 

Thomas Andrews and Co Notive of McPherson going out of the state 

till they sent a man to Keokee. 

I sent the tellegmm on morning and he came on the next day 
evening. . 


Q@ The goods that weve sold to Kelley Hicam and Co and 


and M.&eEeBrown, please state who sold them these goods. 


A. W.F.Mcpherson or some member of the firm I suppose. 


Further this deponent sayeth note 


Signed. 





—-f~ 
E.&.Barker,ancther witness of Lawful age being first duly sworn 
Geposes ae follows: 
Q.--State your age,residence 
A.-=-I am 47 years old,residence Rookes, lee County,Va.,and am 
a farmer and terchant. 
Q.-=- Were you a member of the firm of E.Barker & Son,ywho are made 


Gefendants to this suit? 
Yee,sir. 


State what dealings,if any your firm had with W.F.\McPerson 
relative to his business as a merchant at Keokeo,Va. 

A.-- We sold him our stock of goods there,amounting tc some 
thirteen hundred and some two or three dollars.He paid us 
four hundred dollars,and gave us notes for nine hundred 
Gollars.These notes came due,or the first one at least,we 


called on him for our money;he said he could not pay us.Wwe 


fooled with him a few days,and proposed to let us have the 


goods back just the way we let him have them.We afreed to take 


Fe 


snough of 


’ 7 


wk LO ‘pay Gur) deht, and. Wwe got: back within. a 


dy 


the} 
few dollars worth of the identical goods we sold him to pay our 
debt. 
Qe-=-State whether or not you krew at the time you got said goods from 
hicPherson, you knew he intended to go out of the goods business at 
that vlace? 
Aw-- I did not.He said if he had our debt paid he could run his bus- 
iness ony And I had no right to dis pute it.He had the house 
rented;and had away yonder more goods left than we got from.hinm. 
Qe-- What in your judgment was the worth of the goods he had left 
on hands,after you traded for the goods back. 
A.--He must have had in the neighborhood of $1500.00 worth of goods 
left on hands. 
Qe-- Did you have any intention to hinder,delay or defraud his 


creditors,or to assist him in doing go,in buying back the 
soods you did get from hin. 


Aw~-- None whatever. 
Qe+- Did you know when your son Lee sent the telegrams he sreaks of 
in his derosition? 


SLs 





f? 


Q.---How long after said telegrams were sent was it until the 
Plaintiffs sent a man to Keokee to look after their interest. 

A.--The telegram was sent one morning and their man did not come 

until the next day evening. 

Q-- If they had have looked promptly after their interest could 

hey heve made their debt out of McPhersons effects. 

Aw=-- Vou. Stes think so. 

Q.-= State, whether or not you retained a lien on the godds you 
sold to McPherson to secure the purchase money therefor.Anc 
if so where is fticif you) know, 

Ae-- Yes,He ga: 3 a lien.But I have not been able to find it. 
Question objected to because no contract has produced or 
lien recorded. W.G.Long: 
Cross Examination. by W.G.Lone. 
state whether or not you ever gave the Creditors of W.F. 
McPherson notice that you expected to buy or purchase the 
a og goods belon ing to W.F.Mcphergon. 
NOVI 1 aia nots 
The foregoing quetion is abjected to because irrclovant 
witness having stated that he did not purchase the major portionof 
said goods, nor did he know that it was McPherson intontion of womm 
ceasing to conauct; said business. 
. J.C.Nopl. 
@- State wher or not Mcpherson had complete contrdall of 
stock of goods you sold him at first, tlllhe you tmmkimm took 
back as you claim enough goods to satisfy your debt. 
A he did as fat as I know. | 
Qe At the time you purchased the goods from Wottheradd 
did he give you or any member of your firm a sworn statement 
as to the amounts he was due his creditors. ; 
No sir he did not. The same objection to the foregoing 
question as last made above. J-C.Noel. 
Q-To whom did McPherson sell the seiiadvitay of',stock of goods. 


Ae Kelley” Hicam and Co and M.&.#.Brown. 


seo =< om pe een -t wee 


Further this deponent sayeth ee * 





wy 
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Mrg.@ligzga E&.Barker,another witness of lawful age being duly sworn, 
k 


deposes as follows: 

Q.-- What relation are you to E.Barker and Lee Barker,the defendants 
in this caseé. 

Av-- ™.Barker is my husband and Lee Barker is my son. 


Q.-- Were you acaguianted with the stock of goods sold by E.B arker 
& Son to W.F.Mcpherson. 


A.-- Yes.1I stayed in the store a great many days when they were off 
on business,and I,knew the trade used by them. 
Q.-- Were you sufficiently well acquainted with said goods to know 


whether the goods got back by them from McPherson were a part of 


. ¢« 


the same goods sold to him by said E.Barker & Son.If so were they 
a part of the same goods? 
A.-- Yes,sir.And I know.they were @ part of same goods. 


Q.&& Did you ever see the comtract between E.Barker & Son and said 
WePherson3;if so please tell if you know where it is. 
i Bi SIM ae 7 . 
Ae-= Remamber of seeing it but. I don't, know what became of it.I have 
made a thorouh search for it but could not find it. 
The deposition as whole is objected to because immaterial 
and. irrslovant.W.G.Long.And the last question is further 
objected to because the contract is not produced and is not 
of record Wo. Lone | 


And further this deponent sayeth, not. 


“ virginia, Lee County, to-wit: - ‘ 


1,J.M¢@.Howard,a justice of the peace in and for the county and 
state aforesaid do certify that the foregoing depositions of Lee 
Barker,E.Barker and Eliza !.Barker were taken,subscribed and 
sworn to before me at the time,place and for the purpose in the 
caption thereto mentioned. | 


Given under my hand ‘this 23rd day of April,1910. 








Thomas, Andrews Co.,@ Cernvoration, 
Take notice thet on the ®3rd day of April, 1010, between the 


lnours of © o'clock A.N. and 4 ec'’clock P.M.,at the office :of 


| J.C-Noel,in the tow of Fennington Uap, Lee County, virginia, we 


la epics mroceed to take the depositions of klbert Barker, and 


| others, tO be read as evidence in our behalf in a certain suit 
Hy \, 
in equity depending in the Circuit Court for Lee County; inginia, 
merein you are the plaintiff,and we and xxx another are 


| defendante. 


And if for any cause said depositions be not begun on tnat 











| day,or if begun on that day,anda the same be not then completed, 
ithe taking thereof wili bs adjcurned from time to time,and froyr houx 
to hour,and from placo to place,until the shall be completed. 


Respectfully, 
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Te E. Barker and Sen: 
Take netigs that en the 23rd. day ef Nevenber 
I909, at the effice ef H'.M Fex, in the city er 


Reaneks Virginia, between the heurs ef 9e'cleck a.m, 


and 6 e'ecleck p.m. ef that day I- will preceed 


te take the depesitien ef J.E.Penn. Gtals to be 
read in Gvidence in my behalf, in a suit in equity 
pending in the Circuit Ceurt ef Lee Ceunty, Virginia 
in which Themas Anfrews and Co #¢46 +464GK# are 
and E.Barker and Sen are defendants; and if frem 
any cause the taking ef the said dcpesitiens bes net 
Ccemmenesd en that day; and if cemmuenced and be net 
cemplsted en that day, the taking ef the said 
dspesitiens will be adjeurned and centinucd frei 
time te time at the same place and between the 
samc eit till they are cemplcted. 

Respectfully 


Themas Andrews & C®e.,; 


Ceunsel. 





Band oy uasscty & fie Copy the, agai. 
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IN THE CIRCUIT COURT OF LEB COUNTY, VIRGINIA. 


| THOMAS ANDREWS & COMPANY, 
ia corporation 


wee 


. McPHERSON ET ALS. 


The deposition of John W. Penn taken on the. 2ard 


day of November, 1909, at the office of H. M. Fox, in the 


| City of Roanoke, Virginia, pursuant to notice hereto attach- 
| ed,.to be read as evidence on behalf of the Maines fo in 

the above-styled cause pending in the Cireuit Court of 

| Lee County, Virginia, said depositions being taken be fore 

E. M. Farley, a Notary Public for the city of Roanoke, 


State of Virginia. 


PRESENT: For the vleintiff, George O, Bremner. 


For the defendants, No appearance. 


JOHN W. PENN, a witness of lawful age, being first duly 
sworn, deposes and says as follows: 
BY GEORGE O. BREMNER, for plaintiff: 

@. Myr. Penn, will you state your name, age, residence 
and present occupation? 

A. John W. Penn; lawful age; Rosnoke, Virginia; my 
present occupation is banking. 

@. Mr. Penn, were you ever connected with the firm 
of thomas Andrews & Co., a corporation’ 

I was Secretary & Treasurer of thatcompany. 


At what time: 























A. For a period of about six years. 


1 


i 


| @. Were you during the year 1906--during and after 


| 
| 
| 
} 


March, with the Thomas Andrews & Company * 
Ms Go 2 
Q@. Are you acquainted with the books of this company? 


a; L was at that time. 





G. State whether or not about March 10, 1908, you 


had anything to do with the firm of W. F. McPherson, or 











an individual named W, F, McPherson, and if so, of what 
nature ‘ 

A. I could not state just the date, it was along some- 
time during March, I could notsay just what day of the 
month, that I received a telegram from Mr. E. Barker that 
MePherson was moving his goods, and I went down the follow- 
ing day to see them and found everything movéd out,-store 
empty. 

@. I hand you a note here for $129.15, signed by 
W. F, McPherson and J. H. Johnson: can you state why that 
note was given, and for what it was given’ 

A. That was given to Thomas Andrews & Co. for the 
account of W. F. MePherson, and was signed in my presence. 
\%. How long was W. F, McPherson ®x&mx engaged in 

pusiness, to your knowledge; that is, for how long did 


Thomas Andrews & Co. extend him credit durins the duration 


of their business, that you know: 

A, I think some six or eight months; we began selling 
them small bills at first, which they paid promptly. 

G. What became of this firm of MePherson,--of the 
business? 


A. They closed out business. 














G. Do you know whether or not they made an assign- 


ment of same to Berker & Sons: 





They sold a certain amount of the goods to 2 Barker 

balance, I understood, was shipped out of the state. 
Did vouever receive a notice from W.¥.McPRerson 

or Elbert Barker & Sons of this assignment ,as a creditor’ 


&, No sir.,-1 didnot. 


Q@. If I understand it correctly, the goods which 





Elbert Barker & Sons bought from W.F.MecPherson were moved 


by them into their own building, and sold as merchandise 





in the general course of trade‘ 

An Yes 

é. Did you as Secretary & Treasurer of Thomas Anarews 
& Goof or. did Thomas Andrews “& Co., ever receive notice 
ten days prior to the consummation of this sale or assign- 

Zlbert Barker & Son‘ 
Wo sir, we received no notice whatever. 
Did MePherson ever make any affidavit to you 
that he was not indebted to any person: 
I have no recollection of it. 


Where did these transactions about which you 





have testified take place’ 


At Keokee in Lee County, Virginia. 


Did you ever make a demand of Elbert Barker & Sons | 


for the payment of the debt McPherson ownpd Thomas Andrews 
& Co. 2 


4 


ee 


























a6e 
Did they pay it ? 
They did not. 
GC, What was their reason’ 
A. Whe only reason Mr. Barker gave was that he didnt 
think that it wes proper for him to pay this debt. 
G. Up to and including the day that you left Thomas 
Andrews & Co., this debt had never been paid, had it? 


A ne! VENI 


NO CROSS EXAMINATION, 
AND FURTHER THIS DEPONENT SALTH NOT. 


A 


ae ; 
RE Bo oe 


STATE OF VIRGINIA, | 
) TO-W1IT: 
CITY OF ROANOKE. ) 


I, E. M. Barley, a Notary Public in and for the city 
and state aforesaid, do certify that the foregoing depo- 
sition of John W. Pennwas duly taken, sworn to and sub- 
scribed before me at the time and place mentioned therein 
and in the caption thereto. 

And I further certify that the cost of taking said dep- 
ostion is as follows: 
fo E. M. Farley, Notary's services, 


To FE. M. Farley, 4 pp. typewriting 
and copy, 
ipa “iy ed —_—— 


GIVEN under’my hand this 23rd day of Novefiter, 1909. 


“e BAlen 
nRObaGLy . PDOLe.. 


/ 


——$—$ arr — ce 


My commission expires 
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Lhe Commonwealth of Virginia, 
To the Sheriff of af 
ares 4 WE COMMAND YOU, That you summo 


to appear at the Clerk’s office of the Circuit Court of the County of Lee, at rules to be held for the said court, on 


Monday in eek LOUIS 4 FO a bill in chancery exhibited against_ ZH 


o. CAL ARE ZL L=—— 


f? 


Ce. 1907. and 1S ZL. year of the "OTT 
; Ve 
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Lhe Commonwealth of Virginia, 


To the Sheriff of the County of Lee, Greeting: 


d court, o 
Bee ad 190_Z_, to answer a bill in chancery éxhibited win cop 
GCL. VLA E- 
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